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[L. A. No. 20562. In Bank. Dee. 15, 1948.) 
Estate of JOHN C. FERRALL, Deceased. ALEX C. 
HAMILTON, as Guardian, etc., Respondent, v. BANK 
OF AMERICA NATIONAL TRUST AND SAVINGS 
ASSOCIATION et al., as Cotrustees, etc., Appellants. 
[1] Trusts-Actions and Proceedings-Appeal.-An order direct-
ing testamentary trustees to pay a beneficiary a designated 
sum per month from the income and corpus of the trust until 
further order of court, is appeaiab:e under Prob. Code, § 1240, 
as an order "instructing ... a trustee." 
[2] Id.-Actions and Proceedings-Appeal.-Testament:uy trus-
tees may appeal fro::n a probate court order directing' increased 
[1] See 25 Cal.Jur. 354; 54 Am.Jur. 490. 
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payments to a beneficiary out of the income and corpus of 
the trust until further order of· court where the beneficiary 
was to receive only such funds in .addition to income as wer~ 
deemed. necessary by the trustees and to receive the entire 
corpus only in case her husband predeceased her or became 
divorced from her, and where to deny the appeal would render 
the trustee helpless to prevent invasions of the corpus that 
might defeat the trustor's plan or destroy the trust. 
MOTION to dismiss an appeal from a judgment of the 
Superior Court of Los Angeles County. Raymond McIntosh, 
Judge assigned. Motion denied. 
Earle M. Daniels, Burdette J. Daniels and Hallam Mathews 
for Appellants. 
Potter, Potter & Rouse and Bernard Potter for Respondent. 
TRAYNOR, J.-John C. Ferrall died on October 9. 1940, 
leaving a will, by which he bequeathed one-half of the residue 
of his estate in trust. Following the administration of the 
estate a decree of final distribution was entered distributing 
one-half of the residue to appellants, Bank of America Na-
tional Trust and Savings Association and George D. Ferrall, 
son of the trustor, as cotrustees and incorporating the provi-
sions of the will creating the trust. After making provision 
for the payment of the trust income to Faye F. Hamilton, 
daughter of the trustor, the will provided: "If at any time 
the income from the COrpUlil of the trust herein created is 
insufficient to meet the needs of my daughter,FayeF.Hamil-----· 
ton, then and in \ that event. in the sole discretion of the 
trustees herein, the trustees may pay to my said daughter, 
Faye F. Hamilton, such amounts from the principal or 
corpus of the trust sufficient to meet her needs, care and 
comforts. " The will further provided for the distribution 
. of the trust corpus to her in the . event that her husband 
, predeceased her, or became divorced from her, and for its 
distribution one-half to George D. Ferrall and one-half to his 
three children in the event that she predeceased her husband . 
. Faye F. Hamilton, an invalid for many years confined .to 
. a sanitarium, petitioned the probate court for an order requir-
ing the trustees to pay her the sum of $10,231.46, which she 
had expcndl.-d for her eare and maintenance, and the sum of 
$450 per month until further order of the court. Notice was 
given to the trustees and all beneficiaries pursuant to section 
\.' 
) 
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1200 of the Probate Code. The probate court made findings 
that the estate was presently valued at $27,000, that Faye F. 
Hamilton had received approximately $50 per month from 
the trust income, and that her expenses while confined to the 
sanitarium amounted to $400 per month. The court also found 
that her husband had an annual income sufficient to support 
her. The probate court denied her reimbursement for funds 
already expended by her, but ordered the trustees to pay her 
$400 per month from the income and corpus of the trust 
until further order. of the court. The trustees appeal from 
this order. During the pendency of the appeal Alex C. 
Hamilton, guardian of the person and estate of Faye F. 
Hamilton, was substituted as petitioner and respondent in 
this proceeding. 
Respondent moved to dismiss the appeal on the grounds 
that thp order is not appealable and that. the trustees srI' 
not" aggrieved" parties entitled to appeal within the meaning 
of section 938 of the Code of Civil Procedure. 
[1] The order directing the monthly payments is clearly 
appealable within the meaning of section 1240 of the Probate· 
Code as an order "instructing ... a trustee." (See Estate 
of Keet, 15 Ca1.2d 328, 333 (100 P .2d 1045].) 
Respondent contends that only the contingent remain-
dermen, George D. Ferrall and his three children, are ag-
grieved by the order directing that the payments be mad!' 
out of the corpus. He therefore relies on the rule that trustees 
acting in their representative capacities cannot by an appeal 
litigate the _ conflicting claims of beneficiaries. This rule has 
gener:illy been limited, however, to prohibiting appeals by 
a trustee from orders merely determining which beneficiaries 
are entitled to share in a particular fund. {Bryant v. Tkomp-
son, 128 N.Y. 426, 434-435 [28 N.E. 522, 13 L.R.A.7451~--- ._._._ 
In re Reeve.' Estate, 62 S.D. 618 (256 N.W. 113] ; Alberts 
v. Steiner, 237 Mich. 143 [211 N.W. 46]; In re Musser'. 
Estc.te, 341 Pa. I, 8 [17 A_2d 411] ; State ex rel. St. Loui. 
UnilJn 2'rust Co. v. Sartorius, 350 Mo. 46, 55 (164 S.W.2d 
35C].) Since a trustee must deal impartially with bene-
ficiaries (sr.e Scott on Trusts§ 183), he should not be allowed 
ta particip!1te in the adjudication of their individual claims. 
Untler such circumstances the trustee is therefore to be 
r/'g'artled ns 11 mere stakeholder with no duties to perform 
oth/'r thnn to payout funds to the various claimants as 
ordcrl'd Ly the propl'r court, and the beneficiaries must then 
protct.'tth.-ir·! own rights. On the. other hand, it is gen-
.".----~,----.------' ---
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terms. There is no substantial dUference 'hi" this respect 
between an order thatterrilinates a trust and an order that 
modifies it contrary to a specific provision. In' either case 
the litigation does not involve merely the conllicting claims 
. of beneficiaries to a particular fund, but concerns the per-
formance of a duty by the trustees to protect the trust ~ga~t 
an attack that goes to the very existence of the trust itself. 
[2] The will in the present case provided that Faye F. Ham-
ilton receive the income from the corpus during the continu-
ance of the trust, with power vested in the trustees, in their 80le 
discretion, to provide her with funds from the corpus to take 
care of her needs. It further provided that in the event her 
husband predeceased her, or became divorced from her, then 
the entire corpus of the trust was to be distributed to her. 
Thus, so long as she remained married to her husband she" was 
to receive only such funds in addition to the trust income as 
were deemed necessary by the trustees to meet her needs. To 
deny the trustees an appeal" under these circumstances would 
render them. hdpleS$ to prevent invasions of the corpus that 
might defeat the plan of the trustor or even destroy the trust 
itself. 
The motion to dismiss the appeal is denied. 
Gibson, C. J., Shenk, J. t Edmonds, J., Carter; J., SChauer, 
J., and Spence, J., concurred. 
